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The agreement of N^h^ National- Oaiamssion on New 
Technological Uses .of Copfyrighteo^TforJcs j[CONTn) witrfr-^e, legislative 
intent ^f tlie new< copyright ^law, which accords copyright protection ' 
for computer d^ata bases Equivalent with the protection acc^irded 
compilations in traditional .hard-copy format, includes several^ 
problem areas: (1) What copyright, consequericess attach to tKe ^xHput" 
into a computer of a copyrighte^^work? (2)^ what rights ffoes the 
proprietor of 'copyright in a datajbase hav^e in r^ard to the use -of 
extracts provided in response to authorized searcfie^or inquiries 
made of th^ data base? and (3)" What constitutes pub3ri^ati6n of, a data 
base, and what legal" consequences cattach^ to such publication? ; 
appropriateV registration and deposit requirements should be adopted 
by the Registrar of Copyrights consistent with the -statutory 
discretion vested in that official;- to permit and encourage the 
registration ,i4nd periodic updating of identifying material rather 
than actual /duplicate copies of data bases* (Author/CH?) _ 
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•REPORT OF THE DATA BASE SUBCOMMITTEE TO THEj^" ^. 
NATIONAL COMMISSION ON NEW TECHNOLOGICAL 0SES OF COPYRIGHTED WORKS 



.The automated data b^se represents a ne;w technological usq'^of a type 

of.TOrk.Xong recognized eligible for copyright Dictionaries /e^icyclopedi 

V ■ . ■ . - ■■ ' - ■ 

and^tables of pumeric information are" air forms of data bases which antSdaid 

■ - ■ - ■ • ■•; 

the computer by many decades, and for whicfcp copyright prt>tection^ has\een,'.'?| 
and will continue to be, 'available under app;icable copyright law.. Under; 
the new law-a data base is' a compltl^ion and thus a proper subject for' 

CQpyrxght. This entitlement , to. copyright is not diminished by the ^ 

. ■ - • .. 

fixation of the information 5ontenf.. of a data ba-se in a mediu#rcquirin- 

' ■•■ ' * ■ ' ' ■ - 2 - 

intervention of a. computer to acdoipplish the communication of content 

... * •■. • - ^ ■ - , ^ - , " ' ' ' . 

Accordingly a data base; whether t>rinted in traditional hard copy or. fixed 



V Section .l|)lv P. L. 94-553 defines "compilation" a's 

**:^»>^rk formed by the collection apd assembling of - < 
, "pre-existing mate^rials or of data^that are^^elected^. 

f!^ooTdxTLat^d ^' or arranged in snch a "way thap the . ' 
I resulting work as a whole constitutes an original 
J yoi^.H of authorship. /The term "compilation" . 
- inci tides collective works. 



2/ Section. 102(a) P.L. ;94-553, provides that - 

- * / ■ c ' ^ , . ' 

f ' _ 9®Py^iglit ^protection subsists, in accordance with- 
. . this title, in original works of autfiorship^jf^ced in 

tangible medium of expression , now knowft orUater 
developed , from which they can be perceived, reproducecif 
or otherwise communicated, either directly by wjth the^. 
. • - "il 2l £ machfhe.cil^ device- (emphasis . added) . ^^^^^ 



on electromagnetic ^tape\, i's protected ^by^ copyright , under* the 'terms. off the ..\ 
new law. _ .. ^ • , • \ , ,^ • . ^ \ - 

Computer-readable d^ata bases do differ>\ of' course, from^their hard-copy 
counterparts* . Some of these differenqes" raise ccypyrighc issues.^ and - rerated 
polic]^ considerations , and^ the Data B^s,e Subcommittee has attempted'jto ' 
identify those'societal: interests, and*. vaLues which, could be^ advanced 
' by , the Commission' s -recpnunendaticms with regard to dat'a bases ''Copyright . 



r 



.applied to data -bases shbuld , it was general'ly agreed,, encourage the - 
/deVelopoient and disseminat iori^-of useful stores- crf^ information , so ^s to^'ttiake 
i^.t-his . informait ion- readily availabe to the public • In additionv the Conmiission 
should encourage data. base proprietors to publish and register their copy- 
righted works, whicl^^would create a. public: record of the Existence ofr^the wo'rks 
i >.and, in rturn, make possible" .public- awareness and utili^zation of the Vbrks. . 



-3/ The' Ho.us^' .of Representatives Report ac-companying P. L, 94-553 makes clear 
'.^th'e intention to. include computer -readable databases within copyright Iby 
-explaining thati^j'- - \ \ ' : , , ^- " j * 

The terni 'lite'rary works ' 'does not coiinote any criterion 
■■'-^ o£ literary merit oh quatitati^ value : - it incl^ides c'atalogs,^. 

^ directories',, and simil;^r faictual references , of instruction^^ 
.* - - works and compilations of, data* It also i-ncludes computer data. 
^ ' bases*. .H.R. R^p.'/ 94-1476, '94th Cong. , 2nd Sess. 54 (19761) ' - 

;'[hereihaf.t^ef'cited as "E.R. 94-1476"']- ■ ' ' \- - ' ' - 

^ ' s ... " ' ■ ' * 

• 4/^ Maximization of puBLic a'ccess to' information contained in automated data' 
'bases is cited" as. a^ si^gnificarit goal' of a •iiati9nal i'itformati^n ^policy in the" 
^ Report to the Pre'sident of the United States .on Nat.iotial Information Policy - 
^-0 (1976), prepared by the Domesitc Council 'Committ.ee on the Bight jDf > 
Privacy, under the chaarmanship .of ^then--Vice President Nelson Rockefeller. 
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\ The follow£jg discussion is preoiSetf' upon the Gorapission* s «gte«meht with 

.- '■ . ' ' • . , . ' . ^ . »• 

, the 'legislative intent 6f the new copj^right law. tp ac<:of d copyright projection 
for computer data'bases equivalent with the protection accorded compilationrs 
in traditional hard^copy* format . "The problems-areas, identified by the Commission 
are: 1) What copyright:- consequences attacb^-^ into a, computer 

of a copyrighted wpric (perhap:^ better, described- as the^ iixation of a work 
in a ^medium cipable of use withitJ^a computer system)? 2} What rights does . 
the .proprietor of copyright^ in afdata base have in regard ^to Che use of 
exjcra<:ti^ provided in^respotise' to authorized searches or enquiries made . 
of the.data base? and 3) What constitutes publication of a data base, and 
what, legal consei^ue^nces attacTi tt> publication? ' ' 

^* '* ' *** - » 

- u " _ .1; The "Input" Issue; • • 

J. • ' / ' ^ .* - ' ' * " . ^ - 

A C Tfie^issue- whether copjrright liability should- attach at trhe "input 

or "output" St ^ge of use in conjunctipn-'with computer, i.e. , at the / 
' ;i . . . . - - - ' . * y^. r.- ■ ^ \ * 

^time* ^.--work is ' placed in maciiine^eadable fori in a. comput^.r ©Miory unitV 



5/ •rt , should be cl^ear tha-t the same principles which apply to data- b^es 
apply also- to. an.y copyrightable works' ejabod-ied in a format -for use and 
reproduction within a computer* \ - ' 



or when access is sought to the work exist^ing in computer memory, has 
been the primary source of disagreement regarding copyright protection 
* ,for .works in computer-readabl^efform. This issue provided the major impetus 

for the introduction of Section 117 into the copyright revision bill, 

«. * . ^ ^ » . 

which. was designed to delay reaching any final resolution of the "input- 
output" problem, without delaying, passage of the copyjight 

revision bill^ until" further consideration of the issue could be undertaken 
by a then ill-to-be-cr^ted commission (CONTU)* It appears, nevertheless 



Section. 117, P.L. 94-553 ,^^\pvides : ^ . . ' 

Notwithstanding the provisions'^ of sections 106 through 
- ^116 and 118 this title does not afford the owner of 

cop^right^in a work any greater or lesser rights with \ 
.-a . * respect to the u^se of 'the work in conjunction with 
automatic systems capable of storing, processing, 
receiving', or rtraijsf erring information. Or in 
conjunction with any similar device, machine, br - , 

* .process,* than those afforded to works under the law, ' 
whether title 17^or the comiaon l«aw or statutes of a 
State, in effect on December 31 , *^1977., as held 
applicable and' construed by a court in an action * ' 

^ brought unde:; this title. ^ " >. 

■ >• • ' " ■ ■ - ' K 

This,. sect ion' was firs^ introdjxced into*\j:he dopj^xght revision bill in 1969, 
see. s\ 543, 91st Cong., 1st Sess. (196SlT,.at which time the impact of the 
computer,, and particularly the "input-output" question,"^ was causing great 
\ concern on the part of copyright proprietors* Section 117 was agreed upon 
\^^b^ interested, parties as a means of permitLing passage of the topyright 
revision without committing the Congress to a position on the computer- 
related issue until more study'' could be- undertaken. • 



• ■ . •• ' * • . , ' V ■ ' ■ . ■ . " _ 

that the provisionals of the new copyright law offer appropriate and rsufficient 

i'^T" ; • "/T I ' ■ y'""" : r 

guidance to determine what acts create copyright liability in this area. 
The protection afforded by section 106 of the act would seemingly prohibit 
tlfe unauthorized storage of a work within a computer, memory which, being 
merely ooe form of reproduction^ would be one of the exclusive rights 
granted by copyright. — N ) / 

Comsidering the act of storing a computerized data base, in the merooi^y 
of a computer as an exclusive right of the copyright proprietor appears 



consistent both with accepted copyright principles and with considerations 

. ' . * 1- ^ ^ - . • ■ . ' 

o.f fair treatment for potentially affected parties. Making a copy^of an entire 

work^wou?ld normally, sl»bjeQt to some possible exception for fair use, he s 

considered exclusively within tha^dbmain of the copyright proprietor* One 

would have to assume, however, that fair use would apply rarely to the repro- > 

^ ^' ' - - ' * ' . \\ ' y ^ 

diiction in their entirety of compendious works, siiph as data bases • If^a ^ / 

copy of th€ work is to be stored in a computer. and subsequently made accessible - 

» ■ • . • 

to Others^ .its creation would have to be properly authorized ^by the copyright 
proprietor'^ The fact that only one copy, is* being made^^or even that -the owner 
of the computer system intends to exacc no fee for providing access to t^ie 

- \ ■ • ■ ■ ' ' ' ' ^ 

work, would no more itr$ulate the copies from liability for copyright infringement 



1 



IJ It- may be that the use of ^e term 'lirtpu^" to des^ibe the act to which 
copyright liability attaches" has been misleading. A more accurate description 
of the process by which a work -may .be stored in ^a computer memory wo.uld 
indicate that a repr.oduc,tion is created within the CQmputer-mern'ory in order -^^^ 
to make the work accessible by means. of the- computer. - V ' 

^ ' - . -ft, \* ^ 

Z/i. Sere section 107, P. L* 94-553 for statutory cri^eria^oveifnrng "fairfuse." 

. ERIC . r : . ^ ' . , 



. ■-6- " . • • ^ ■ . . . • ^ 

th*n* would similar^ circumstances ins^l a te\^ public library which made uti'authorized 
duplications of entire copyrighted works for its.b^sie lending functions.'"^ 

. Under normal <ircumstanc«es , the "^transfer by sale ,or leese of a copyrighted 

• ' . ' * \ y'^ \. ■ ' ^ » 

work in computer-readable for;jB^ such as a"^ data base,*^woul^ be ^a meaningless 

■ . • . . . '\ ; V, ; . ^ ^ ! / ^ ^ ^ • • 

transaction unless implicit in the^ transfer was the authoriza^tioh to pLace 

or reproduce a ^cppy in the memory\d^nit of the transferee's computer. Any 

limitations on the use to "Bejnad'e of the .cony would be a matter to b^e * 

negotiated between privatej? parties / guided by applicable public .policy^' 

, ... ii^ . : . . . - • 

consideratioTis • The prop^rietor of a work in c-omputey^readable form would, 
under anjr. 'foreseeable circumstances, be abie-'to control by contract the/ jEut-4^re ^ 

• . * *• • ^ * . . 

^disposition of machine-readable copies, of his proprietary work. Thus, 

^ . . ' — . 

the proprietor of copyright ' iri such a work^would always have a valid cause 

^ of action, arising either under copyright or contract if a reproduction of-' 

■ - _ \- ,* ^ ^. . ' 

the^work i^^j^enter-tid. into a, computer without, the proprieto^i^* s authorization-, or 

if a transferee au^t'hofizes a third . party to enter a copy 'into the memory *unit 

of a-) computer xn violation df the terms of a valid agreement with the proprietor. ' 

^ ^ — ^_ ^ J . -• ' • ■ ' . - ' >^ - ' > 

• • - • . . . V A ' 

The example of a copyrighted Woi* placed in a computer 'memory solely' to 

^facilitate an individual's scholarly research has been cited^ in ^rlier, 

Cpmmissdqn meetings as a possible fair use. The Dat'a Base Subcommittee agr^s ^ 

that such a, use, restr-icted^ to* individual research, should be considered fair, 

tjjse. ^ In ord«r to prevent" abp^e 'of the "pertiission" provided under fair use' : 

principles, ^jiy "cop^ created in a machine ni^mory. should be^ erased after .comp] etiion 

of the ^particular; research pro^ct for which ^it was made. This "copy" could 

be retained, for archival or 'further research .porposes , only with authorization 

froni the* copyright proprietor^ « ' ' . ^ ' * 

10/ Oupri^t sale .by a capyright proprietor of a copy of ''a protected work, 
rather than a lea^e under which the proprietor retains* ownership of a copy ^ 
which theL^lessee may us^ in accord with tiegotiatffed' terms and conditions^ j " 
normally-'results. in a complete loss o{ control over the copy w' 'ch has been sold.- 
This reffl.'ects the -unwilTingness of courts' to enforce restric -ni. on^the^ * / " 
alienation of .^property , once a complete transfer of ownership i arest in any 
i^m of . property- has been accomplished. - .«^. ' > 

ERIC • • : 



The fact that copyright would not provide the »ole right and remedy for 
'unauthorized use of a protected work is neither unique to tjhe protection ^ 
of proprietary interests in computer-readable works, nor i.-^ it a situation* 

; • ' - ii/ 

^,to be considered undesirable. , ^ 

'Accordingly, the Data Base sU|bcomniittee believes that the application 
of prihcipler'aS^^y" embodied ia the language of^the new copyright laW 
■ achieves the, desired substantive legal, protection for copyrighted works which 
exist in mac^inerreadable form. The 'introduction of a- work into coinputer 
memory would > cona^^istent jwith the'new'law, be a reproduction of the 
worV which is one of the excliisive^r ight s of the copyright proprietor. 
The unauthorized traosfer of an~existing machine-readable emboc^ment of a 
wrk^could subject" t^e violatorst'to remedies for breach of con^r^^^^ . 

Principles of fair use would b^e applicable in limited instances to ^xctxse.anv 

^ ' ■ ^ , i 

unauthorized "input" of a work into computer ipemory/ Exemplifying such fair'^ 

uses -could be the creation :bf a copy in computer memory xn order to prepare^^ 

a concordance of a worl^ or to perform a' syntactical analysis of a work, 

which but for tWe- use of a computer would -require a pro^i^bitive amount of 

/ ' . : ^ _ . i.^* 

* l^uma^time and effort. To iatisfy the criteria .of fair us^, any copies 

* . »• ' - 

created for such research purposes should be destroyed upon completion 



11/ 'ijemedies for breach of contract,^ if the right being t>rotected is^ not 
equiv.alent-<;to copyright, would no t be' preempted' under the • provisions of::^ 
Section •'^1 of the new copyright law, and would accordingly be ^ailable Co 

•one who, tf^ the.: strength bf a copyright interest, grafted permission to another 
to make certain uses of the copyrighted work only to have the terms of the 

• authorization violated.- There continues to be some" scope for state enforcement - 
of proprietary rights in intellectual property' under the ijew copyright law. .' •■ 
See-H'.R. 94-1476 ,|vpra note 3 at 131-32.' The fact that state , ^r^ther ' than 
federal i law would ^e involved presents fejw real problems. The existence of 
parallel, but jiot equal rights und^r state and federal law/ref lec t-s advantages 
as well as- disadvantage's inherent in a federal polity, and in even^: both clai 

.c'oul'd,be 'joinea fn the same federal cause of action under principles of pendent 
jurisdiction . 



ims 



/ *" "... 

•:for the research project for which they were created. Should the individual or 
institution carrying on this research desire to retain the copy for archival . 
purposes or future use/ it should be ^required to obtkan permission to do so from 
the copyright proprietor^ All these provisions could be explained irt CONTU s final 
report and, depending upon actions taken by Congress pursuant to, the report, would 
he considered an interpretive aid to the copyright law akin to legislative reports. 



•yl^^II. Scope of Copyright in a. Data Base 

/cy ' \ ' . ■ 

A computer-readable data base' derives its value in large part from the ease 
with'which a user may retrieve from it data coniorming to certain specifications. 
That ease is the product of several factors — the organizatioiv of the data, the 
sophistication of the program whitfh assists in the s'earching and retrieving, and 
the skill of the searcher in articulating the^earch criteria. The difference be- 
tween using^-a data base in! hard copy and one in computer-feaaable form is tbat the 

i 

former is passive and the latter may be,.. in the language o^t)ke industry, interactive. 
Thus a studeht who searches 'the Reader's Guide to Periodical Literature (a copyrighted 
>Jdata base) must not only know what is sought but must also painstakingly read much 
^y^nsought material found in numerous volumes and updates to obtain the desired • 
information. If, however, an int^^ctive bibliographic data base is used only the 
topic(s) of interest need be expressed in^order^to receive citations to 'apparently 
pertinent lil^^^ture and, frequently, abstracts of that literature to allow further 
evaluation of its utility. One important question for the Commission's- purposes 
concerns what rights the proprietor of a computer-readable data base has xn the 
information obtained pursuant to a user's request to, or "search" o.f, such 
a' data base* 



12 A An "interactive^' data base is one with which a usdr, aided by a computer, can 
/Converse," i.e., the user frames questions to which tl^e data base, controlled by 
a computer, provides response. , .* 



-9- 




There appears littl^^ doubt that one who obtained access to a copyrighted 

data. base by normal commercial methods-. paying the proprietor or the proprietor's 

authorired agen^t^^ior the right to anarch the data base and rctrievt. from £t 

information or data responsive to the search request — - would infrin^; ;n 

existing copyright by retrieving the entire data base and marketing an exact 

duplicate in competition with tne copyright propr-ietor. Such activity would 

t 

beyond question be unauthor-' n copying, in violation of a valid copyright. 
Purchasing access to inform*. ^ -.v>n contained in a dala base no more entitles 
one to make^nd employ copies for commearcial purposes than would purchasing 

* f ' 4^ ' ^ ^ • 

a copy of a \copyrighted directory entitle one to produce and disseminate 

f ■ . , ' ' ' 

copies of the directory. . . t y 

Two complications arise in attempting tQ detxiic the &cope of protection 

in a computerized^data base . First, sucli works are nr. static; rather, they 

are constantly being updated by the addition of current data and 'the "^deletion 6f 

that determined obsolete. Second, the question as to what rights a copyright 

propriety has in extracts of information r^trie^ved purs-uant to ati authorized 

searcn of the data base must be addressed. Provisions applicable to both 

issues are found in the text and legislative reports of the new law. - 

The dynamic process by which a data base changeis need not affect the 

J* , ■ ■ 

entitleir.ent of the *data base to copyright protection. *This process raiser- 
two concerns: 1) that deposit of a new embodinenL of the' data base to reflect 
■ every modification of the d^ta therein contained would be both- extremely 
expensive for the proprietor and cumbersome for the Library of Congress; and 



2) tkat a proprietor, by virtue of the constant updating of the data base,' could 
- claim copyright in Jthe work in perpetuity, in disregard of the "limited times" 
|>rovision of the Con.^itut ioBR and the statutory term of 75 years applicable 

ERJC . . ^ ^ ■ . 
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. to data bases under'the new statute Neither of these concerns need cause 
serious prbblems. . 

The deposit requirement should- prove no bar to prdviding effective copyright 

. - ■ ' ' \ . . ^ ^ 

protection for . dynamic data bases. Deposit is not a precondition* to copyright 

under the new law. Sections 407(c) ami 408(c> of the new' copyright statute 

authorize the Register of Copyrights to exempt categories of material from 

the deposit requirements by regulation, or to require alternative forms of 

deposit. Computer data bases ^eem well-suited for this exemption , for the 

deposit of an identifying f<^ would achieve the statutory purpose of "providing 

a satisfactory archival record of ^a work'S^ithout imposing practical or financial 

hardships on the depositor." Nor would a dynamic data base necessarily 

obtain protection for a longer period than constitutionally or legislatively ^ 

authorised, any^'more. than would a telephone directory be given perpetual protection 

by virtue of its being updated annually. The proprietor 'of a data base would. 

^have to register anew periodically for copyright in such work^ just as the 
proprietor of a telephone directory obtains copyright in new editions pf a 

.work periodically appearing. * - • ^ 

Similar also to^a telephoxie^ direc'tory >• c6pyright in a dynamic data base 
protects no individual datjam, but only the isystematized form in which the 

data is presented. The use pf one item retrieved from suc1i a work ~ be it 

J '■' ' . 

an address; a chemical formula, or a citation to an. article — would not 

TP' 

under reasonable circumstances mer^t the attention of the copyright 

^ ■ *^ . ' 

proprietor". Nor "would it coticeivably constitute infringement of copyright 



<a3/ Sectign 407, -94-553. 
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The ritricVfcl and reduplication of any subaTtaVtial portion of a da-ta 
Vejwhet" ^ 



^ 'i>^4S'e ; vhetfaep or not the -individual il«f* are in the^ublic domajin, 
- vpuld >Iikely constitute a tliUpl ication 6f the copjTrigfe^d^^^/element d 
• ---.a data &4C$e^ andL would be an infrangenient. In any ei[?i^ntV the issue 



of how ttuch is enough to constitute a copyright violation would likely/^ 
^ entaxl analysiS(j„on, a ca«e-by-case bas-is with considerations of fair use " 
.^btearxng on whether the linauttiorized -copying of a limited prpVion of a 

data base would be'held n6ri^infr,ing,ing, Tlie'^Gominission c'ouid r^ecommend 

" ill its Report, tha.t ,fair use. would have* vejry 1 intited^ forcje Ai?hen an ■ :* 

' . ■^ ■ ■ "... - ' ' ' / ■ • • 

- unauthorized copy ^of a data base was* made for primarily c'ommercial use. 

..» " ji- ' 

Only when information of substantial amcfunt were extracted and duplicated - 

. fo'r redistributipn would serious problems exist* raising concerns about 

the -enforcement of. proprietary rights. , < * . , 

It appears that adequate legal protection for proprietary rights in 

extracts from data bases exists undet tranditional copyright principles 

as expressed in the new law, supplemented by still-available relief under/ 

common law principles of unfair competition". The unauthorized taking of • 

substantial segments of a; copyrighted dat^a, base should be considered* 

infringing, consisteut with case law developed from infringement of copyright 

"14/ - • ' 
in various forms of iilrectories . In addition, common law principles of mi*5- 

- ■ .. . " • . {j 

appropriation, which a'ccording to the -legislative reports accompanying 
thfe new law are not preempted with regard to computer data bases, are / 
avail^^ble to enforce proprietary rights in these works, - / - ' 



e.g., Leon v. Pacific Tel.»& Tel . > 91 F.'2nd 484 (gth Cir. 1937), 
and Jeweler ' s Circular Pub. Co. v. Keystone Pub. Co., 281 F. 83 (2d Cir.)," 
cert, denied , J25 9 U.S. 58'1 U^22>,. aff' g 294 F. 932 (SiD.N.Y. 1921).- . 

O^rH.R. 94-1476, supra note 3 at 132. 

^ V — . 13 . . . ■ 
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' ; - Publication • . , . - 

. '^.ublicat^on" is: defined in ^secCion 101 6^' the new^^aw as foilows;' 
• V ' j ' r ^ • , ■■ . ■■■ 7 ^ , ■ 

"the distribution of copies or phono- ' " . 

records of -a' work to the public by sale 
or other transfer of ownership, or by ' • . 

rental; lease or lending . The offering '. • 
to distribute copies or phqnorecords to" 
a group of. persons for purposes of further - 
d a^stribut ion, public per fopnance, or • 
public display, constitutes publication, , * ... 
A public performance or display of a .'work • ' ■ ' 
•does not of itself constitute publication.' 



a. 



According.to. sections 401 and 407 of the new lawl'after publication the ' 

copyright owner is required. to place copyright notice upon all publicly 

distributed copies' of a-vork, and to deposit for the Library' of Congress • 

two copies of the work.^ If a proprietor Wishes also to register the work 

in accordance with section 408; the deposit required by section 407 must ' 

be. accompanied by the prescribed registration application and "fee/ While 

the failure *to deposit/copies will "not result in forfeiture of copyright t^he 

' • 16 / - ^ " 

failure to place notice on published .copies mayT" ' Accordingly, it is of ' 

; considerable importance to know wh^t acts constitute publication o.f any copy- 
righted work. Computerised data bases are no exception. 

1|/ Under the new "law,, the most significant effect of the act of publication 
is the requirement that copyright notice be affixed to all copies^bf the 
work distributed thereafter. 0missi6n of notice may result, in accord' with 
the provisions contaxnedMn Section 405, in the foreiture copyright. ^ • 
ihvll'iLt '-V'^ 1976 provides that omission of norice'^wiU W 

invalidate copyright if noti^ is omitted from a relatively small number o'f 
publicly distributed copies, if the work is registered within 5 years of 
publication and reasonable efforts are made to add notice to pubicly dist- 
rifauted^copies,- or i£-omi««ion of notice violates terms set by the irov- 
lofi-r f°^-f»^h°^i^i^g. Public distribution of copies of^the work. Section 
406 deals with errors m contents of the notice' with like flexibility. 
hiM^iN include notice may, at Teast temporarily deny the proprietor 

"ferf ^ copyrighted work, i.e.. to prevent and collect damages 

xor unauthp-f ized copying., . <^ 



■ . .-^ '. ' ■ . . . ' -■ " / ■■■■ ; . 

\ The definition citei abwe; anjd further discussed in the legislati-ve 
■ - *' J , ' ■ v" • ■ ■ . - • . ' ■ 

re'porfk accompanying 'the law, provides a reasonably, clea?'- benchmark for , 

determining when a database used in conjunctiaawith a'n automated storage 

and retrieval system, i.e. , " a computer . is /'published" for the . purposes _ 

of the copyright law. Tne House Committee'Report- thoroughly discusses 

the concept, of publication in the context of consiideping the duration of 

copyright under the' n«w bill. - It states that: ' * ... 

"Under the c^finition in section lOj., a - ^ ^ 
, . . work is SublishedVif or more'^copies ' . * 

■ : ■ V - or'phonor^cords^embodying it are.'distributed 

to the public — that is*,, generally : to. persons ^ . ' 

under no explicit or implicit restrictions ^ . \ - 
•with respect to disclosure of . its contents , 
without regard to the manner in which the 
copies' or phonorecords changed hands. The 
defitfition . • • makes plain that^any form 
, ■ • of dissemination in which a material object 
- does not change hands performance 
- displays on television, for: ex^araple is : ^ 

not a publicatioici no matter how many people^ 
are exposed to the work.. On the other hand^ 
^ 'the definitidn also makes clear, that, when . ' 

copies or ^"phonorecords are offered to a ^ 

group of whoj^alers, broadcasters motion ^ 
pictures.^ [sic], etc. , 'publicatitin takes v. ' 
place if ^ the purpose is 'further distribution,.*- > 
'public/performance, or public display.'" 1_7/ " 

Accordingly, a data base proprietor co.uld, by.display. alone , make the ^ 
data base ^ v Jiiablc. to usci , vithouL ha^xt.^ published th^ data base. ^ 
The same would be tf ue where the 'proprietor leased a tape containing the 
data base directly -to a user arfd placed' that user under explicit restrictions 
prohibiting disclosure or. transfer^^ Under these circ-umst.ances , the failure 
to place Copyright notice on the data base, or to register with the Copyright 
io^f ice, 'would jeopardize no rights the proprietor might have. If, however. 



J 



17/ H.R. Rep. Ho*. 1476, 94th Cong., 2nd Sess'. 138 (^976) 
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^ . ' ' - •. * -14- ■ - .' - . 

. • •••■/ , ■ : \> . ' ■- " ••* "^'^ 

the^-proprietor authorized trans fereesrto distribute, copies or make available 
^displays of *the -dataXbase > publication would be accomplished and the^nptice 
and registration requir-ements. of the law yould' take af^ct . Many^data bases 




are marketed in exactly £h^s way ^ with ^tha ptopriet<^ authorizing the^ 
broker to distribute or display extracts from the data bas.e. 'i- . - - 

. ' Certain^consequences -f low rrom the publication oT any work. Publication 
.of a: work activates the requirement of*deposit u^der section 407, and -a 
'proprietor might choose not to.publish and' thereby avoid txie^ n^d to af f ix ^ 
notice tfo all copies and deposit two. copies for the Library of Congress. 
The doctrine of f air uise may be ^applied more narrowly to <inpublished. than 
to published works. The Senate Report accompanying the new law indicates 
that "The aipplicicability of the fair use doctrine to unpublished works 
is narrowly limited since, although the. work in unavailable ,^ this is 
the result/'of a deliberate, choice on the part of the copyright owner,'\ 
Accordingly, the proprietor of a work may have somew^iat greater rights in un- 
published as oppiDsed to published works, J 

Certain remedies for infringements- may^be mad6 available, to one 
who .piiblishes and registers a ^work which would be 6^^iea)to *the proprietor ^ 
of an unpublished, unregistered work^nder the pro^isionsNof section 412 
of the Act of. 1976\ One who^u'ccessfully prosecuteF a^ copyright infringement 
action may be entitled ^^jandLr section 504^.of th.e-^ew law, to an award of 
statutory damages in spite of an inability to prove actual damages - 
The proprietor inay also be entitled to an* award of attorney's feeV^'un^^^^ 
the pifovisions of section 505. Section 412\provides that the proprietor 
of . copyright in a work ne'i.ther published nor registered at the time, 
of the infringement is not entitled to these remedies; the proprietor of a 



Ib/ S. Rep. No- 473, 94th Cong., 1st Sess* 64 (1975) 



. published work, however, may regiAter the^work vith'in three iDonths after 

publication withoi^t forfeiting-^these remedies; for inf^ringing acts, occurring 

< \ '.-^^ . ■ ' V ' - ' • 

after publication. While the key factor, in det,ermining the availability 



of, these remedies is registration, there exists- the three-month grace 
period aBter publication for registering copyright , .during which period 
the €ack of registration will not preclude availability of statutory damages 
and, attorney/ s fees* for infringements^ then occurring. No. sucfi grace 'per foB 
exist;s fi^'regi steering worlcs which are unpublished,' Consistent with th^s ^r-. 
thrust of', the new law, the Commission's, recommendations should encourag^e 
proprietors of data bases to publish' and register their^t^rks and create 
a public recijrd of •the- information*:, avail able through- tlierr-T>ropr ietar^jr 

works. . i ' -. . . - / / / • ^ ' - . 

■ < . . ■ ■ ■ - ■ ■ ^ . ^ ■ . ' ' : u • ■ - V ' ■' " . 



- ' . - IV. Recommendations 

As previously discussed, the new^law appears to deal with many of 

• . * - . * . - • - ' 

^rhe questions raised in relation to copyright projection and automated 

^ data bases. We believe, for example, that the. questions relat^ing ~ 

to whether, or not input\of a data ba^e is an exclusive^^right included 



vith'in copyright , and to the scope of protection- to be provided a. data base 
^ by^opyright , can and should >be answered in accord with the provisions 



already? Senac^ted iii tdc nfew copyright . law. Because do^^a 'bases are, .in some 

sense., unique, ye believe the inclusion of appropriate language in CONTU's 

^''^ , . • . 

^. 6 • 

fin^al -report , consistent with that employed in thg contents o-f this 

. t . ■■ ■ ' ^ '■" 

memorandum, will provide an appropriate interpretive aid to the statute. 

The Subcommittee further belj^ves that appropriate rega stration .and deposit 

requirements should be adopted by -tae Register of Copyrights consistent with the^ 

statutox^y 8rscrerion vested in th;5r official, to permit and encourage the ' 
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registration and periodic updating p-f ideatifying material xathe£ than ' 



actual duplicate cot)ies of data basesv . Reasons justifying , such 



'action by ti\e 



o 

4 



action by t^e Register are found: in'the body of 'this memorandum., ' 
There appears no reason to tailor any notice requirements specifically^ 
computer readable works: gen-eral principles contained in the new law ' 

■> ^ ' - ■ . ■ ■ ■ •■■ ■ ■ i ' 

seem adequate without being particularly burdeprsqme. Motice appeacmg 
on the initial 'display of any extract or extracts obtained fr.om the " 
•data base pursuant to'^^a^search should comply- witii the intent of the* ' ' ' ^ 
Statutory notrce requirement. Copyright notice c.an-ea^ly be includ'ecie ^ . 
on the ini^tial dis.play extracte^d from a ilata base , .an)3 human x^^dable notice 
can also appear/on the packaging. This could Jfc)e -explained ' in ^CONTU s final 

/ -19/ /' ^ ' > ' '. ^ ^ 

report. ' 

• Finally, we recommend the deletion of Section 117 of the new law, 

*^ ■ > ■ . ' ' 

as was apparently the legisiative intent upon completion of CONTU*s work. 
Whether 'or not CONTO's recommendations are adopted by Congress, it would-- 
be anomalous and undesirable , as, wel 1 as perhapfe meaningless, to continue 
' to include reference to pre-r evasion bill law 'within a hew statutory 
' enactment intended to be a complete codification of the law. 



19/ The Copyright Office is currently. drafting regulations t^as take effect ^ 
upon the effective date of the new, law. The CONTU^st<aff ^as 'been informed 
that, as a result of.the issues of data base deposit and not ice '^quirements 
having been raised by CONTU, these issues will be . the ^5ubject:o'i proposed 
regulations presently being drafted- • " .' . 
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■ STATEMENT, Or'cOMMISS-iONER GEORGE D. GARY ' . ' 

■'a ,^ ' ■•; ■ * ■■ . ■ ; ^ ' , , ^ " .,; , ' i ^ ■ 

Althou'gh I concur in the overall provisions of "the 'draft report 
. of thi Data Base Subcomccittee, I should like to note, a matter vhich 



any. be related to the deposit of Data Bases as an -eiJ^ftoeirt in^the registration 

X 



process, and' which bears further consideration- ^ 

While I agree with, so rai/ch of the proposed recommendation appearing 
on pp. 15-16 of th^ draft report dated 18 ApriT 1977 that urges the^ 
Jlegister of Copyrights to adopt appropriate *regulation;s "to permit and 
encourage the registration and updating of identifxing material," I have 
some misgivings to express agreement with that portion of the recommentlation 

^^ - ' ^ ■ / • ' " 

which implies that im/no case should the Data B^s^fe itseOLf vt>e deposTited . ' 

, Unless and until the Copyright Office possesses X>xe, necessary equipment - 
.whxch could cause the electronici^ignals on a tapl, disc,^etc* to be 

■ ^ ■ - ^ - ■ ■ ■ . ' - • V. " ^'-^ ■ ^ ^ ' 

"perceived, reproduce<J or otherwise communicated either directly or with 
^^e aid of a'^machine or "device," in a^-^manner adequate to serve, the needs 
of xts patrons, i%t may.'serve no usiefuL public purpose, to require' the ' f 

■• . • ■ . * ■ ' ' ■ .■ " 

deposit of a complete Data -Base pci each' and every case. But this is not 
to say that in every 's-ituation "identifying, material" may always be i 
suitable, or satisfactory.. It is to. these possibilities tfiat T believe, 
the door to deposit should not b6 closed\ ; . ' 

Again, the Connnission should be more specific with respect t(^ the 
contents of ^he "identifying' material " in lieu of copies whi-ch it is 
proposed to reque^st the Register of Copyrights to embody in a regulation. 

■■ - . r • ,-, - . ■ . ^ ■ ■ ^ _ : . ; , ' ' 

The public interest ' is to be' served, it seems- to. mr^ odly i f the. ''identifying 
material" contains sufficient information to indicate exactly what, specific - 
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. ^ _ " * . , , " * ' * . ^ 

marter ^ is being made^'the object of a' part iculW <?opy right registration/ 

In short., 'it should seVve^ as an(abstract of the Data Base itself. V 

"jL^.For example V in the case of^a Data ^Base w^ich is continually being 

updated by the minute or^hour^ it tfoulrd seem 'to be most unsatisfactory j. 

to one searching the records of ^ the -Copyright Office to find "identifying 

mate^iali^". which merely spec^ied.'that • the particular claim of copyright 

covered '^additions and revisions. ^ . ' 

, Ihe" ''identifyluig matea^rial, '' ^t seems^_^ be, must be meaningful and 

CQjnpflete enough to direct one searching the records to an understandixig 
<3f/^he content "of the 'part;icular cop^jight claim. Income situations^ . 
it> inay be^ that only -a r^dirig out of the'Dara Base It^lf may be able . : 
to furnish the desired inforx^ation.. Hence my reluctance, to rfcommen4 " 
th-e acceptance by the Copyright Of fi'ce :of "identifying material" in 
all circumstances. ^ 



V v.. . 



